CITY OF ISSAQUAH

HIGHLANDS DRIVE TRANSIT ORIENTED DEVELOPMENT

 DEVELOPMENT AGREEMENT

Between

GRAND GLACIER LLC and CITY OF ISSAQUAH
THIS HIGHLANDS DRIVE TRANSIT ORIENTED DEVELOPMENT (“TOD”) DEVELOPMENT AGREEMENT (“Agreement”) is entered into effective ___________________, 2007, by and between the GRAND GLACIER LLC, a Washington limited liability company (“Grand Glacier”); and the CITY OF ISSAQUAH, a Washington municipal corporation (“City”).
RECITALS

A. Whereas, Grand Glacier currently owns property east of Highlands Drive and north of High Street, which is legally described and shown in Exhibits A and B, which will be known as the Highlands Drive Transit Oriented Development (TOD).  This area has been removed from and is no longer part of the Issaquah Highlands project and is no longer governed by the Annexation and Development Agreement dated June 19, 1996, as amended, a memorandum of which is recorded under King County Recording No. 9606251228, for the Issaquah Highlands project (“2-Party Agreement”).  
B. Whereas, removing the TOD area, from Issaquah Highlands allows the City to pursue an affordable housing project and a Green Building demonstration project that would be otherwise difficult to fund if left within Issaquah Highlands.

C. Whereas, a Traffic Concurrency Certificate has been issued for the TOD allowing for development not related to Issaquah Highlands.

D. Whereas, an evaluation of the existing public infrastructure indicates there is adequate water, sewer and stormwater capacity in the public systems to allow for the independent development of the TOD.

E.  Whereas, the City of Issaquah Comprehensive Plan Goal 9.17 and Policies L-7.2, L-7.1.4, L-7.1.4.1, L-7.1.2.4, L-7.1.4.3, L-7.1.5, and L-7.3.4 encourage advancement of sustainable building practices within the City.  
F. Whereas, building construction and operations have a significant overall environmental impact, accounting for 36% of total energy use, 65% of total electricity use, 30% of greenhouse gas emissions, 30% of raw materials use, 30% of waste output, 85% of potable water consumption, and 70% of stormwater runoff; 
G. Whereas, the City has a long history of successful encouragement of sustainable building.  Since 1990, the City has provided green building consulting services to development projects within the City.  In 2003, the City completed Fire Station 73, the State’s first LEED Silver building, and in 2004, managed the education program for the Built Green Idea Home, which catalyzed a first wave of green development in the City.  

H. Whereas, the City of Issaquah adopted in 2004 the Sustainable Building and Infrastructure Policy, which calls for increasing the amount and degree of green building within the City, to improve environmental performance by reducing energy and water consumption, minimizing site impacts and storm water runoff, protecting and  restoring natural habitats and ecological processes, providing healthier indoor environments for building occupants and visitors, providing for alternative modes of transportation, and utilizing resource-efficient building materials such as recycled content building materials and certified lumber.
I. Whereas, the result of the City’s efforts sustainable building efforts have been 1500 Built Green homes, and six LEED certified building either completed or under construction.  4500 City residents are housed in greener buildings as a result of this effort.  
J. Whereas, approximately 4,000 residential units are under some stage of consideration at this time within the City, representing approximately 10,000 future new residents.  An opportunity exists for the City to provide these future new residents with significantly greener housing.
K. Whereas, between 2004 and 2006 272 remodel/addition permits were approved in the City.  A significant sustainable education program which provides information about sustainable remodeling options will help existing residents to live in a more sustainable way.
L. Whereas, the City desires to continue to find innovative ways to transform building practices to achieve its myriad environmental goals.  

M. Whereas, Port Blakely Communities is committed to innovation in sustainability, having partnered extensively with the City to make Issaquah Highlands a premier example of sustainable development within the Pacific Northwest.

N. Whereas, the City has worked with its partners Port Blakely Communities, King County, the King-Snohomish County Master Builders, and the WSU Energy Office to develop the concept of a market transforming sustainable development demonstration project; 

O. Whereas, the TOD area consists of three (3) parcels that will be reconfigured through a Boundary Line Adjustment.  The TOD is anticipated to be used by the City or its assignee(s) for the development of zero energy residential units and affordable housing units at the 80% level (collectively “Project”).  
P. And whereas, the parties wish to enter into a development agreement to establish development rights and vesting for the TOD pursuant to the Development Agreement Statute, RCW 36.70B.170 et seq., and to satisfy the requirement for a development agreement for the Project under the “Urban Village” (“UV”) zoning that applies to the TOD. 
AGREEMENT

NOW, THEREFORE, for mutual benefit and in consideration of the promises, covenants, and provisions set forth in this Agreement, the parties agree as follows:

1.0
PROJECT ELEMENTS.  The uses authorized for the Project are not to exceed 190 residential units.  From these units, they will be broken out as follows:  (a) up to 10 zero energy units and (b) a minimum of 125 units of affordable housing at the 80% level, as measured by the median income as defined in Appendix C of this Agreement.  No other residential use and no non-residential use including but not limited to no retail, commercial, or any other uses, except for the interim uses described in this Section and accessory uses to the affordable housing project such as a community building and a related or 3rd party day care, are allowed within the TOD without the written approval of Grand Glacier and the City, each in their sole discretion.  Notwithstanding the preceding, until the City (or its designee) or Grand Glacier (or its designee) constructs affordable housing units on either Parcel, Grand Glacier or its designee will have the right to use any or all of the Parcels for parking, staging or other interim uses that do not preclude or delay the construction of residential units or adversely impact the developability of the property.  Interim use of the property shall cease within 30 days of receiving a written request to do so from either the City or its designee(s). 
2.0
PROJECT DEVELOPMENT STANDARDS.  The Project shall be governed by the following development standards and mitigation measures (collectively “Development Standards”).

2.1 Planning Goals and Design Guidelines. The Project shall comply with the Planning Goals and Design Guidelines as set forth in Appendix A, attached hereto.

2.2 Circulation/Transportation.  The Project shall comply with the road standards and standards for access, vehicular and non-vehicular and circulation as set forth in Appendix B, attached hereto.

2.3 Affordable & Zero Energy Housing.  The Project shall comply with the affordable housing standards and zero energy program as set forth in Appendix C, attached hereto. 
2.4 Land Use.  The Project shall comply with the land uses, densities, height limitations, setbacks, and sign regulations as set forth in Appendix D, attached hereto.  
2.5 Water, Sanitary Sewer and Stormwater Standards.  All development within the Project will be served by public water, sanitary sewer and stormwater facilities.  The Project may connect to the existing water, sanitary sewer and stormwater systems located within the Issaquah Highlands project without the obligation to pay any latecomer or similar fees, but such connection shall not impact or reduce the capacity needed for the full allowable development at Issaquah Highlands.  Nothing in this Agreement limits Grand Glacier’s right to seek latecomer fees under the Issaquah Highlands 2-Party Agreement or otherwise for other properties, including but not limited to parcels located north of the TOD owned by third parties.  
2.6 Permitting and Processing.  The Project shall comply with the permitting and processing procedures as set forth in Appendix E, attached hereto.
2.7
Parking.  The Project shall comply with the parking standards as set forth in Appendix F, attached hereto.

2.8
Landscaping.  The Project shall comply with the landscaping standards as set forth in Appendix G, attached hereto.
2.9
Park, Plaza & Woonerf.  The Project shall comply with the park, plaza and woonerf standards as set forth in Appendix H, attached hereto.

2.10
Capital Facility & School Fees.  The City of Issaquah has impact fees to cover development impacts related to municipal facilities and services.  The TOD project does not require additional mitigation beyond the City’s impact fees.  As of the adoption of this Development Agreement, the City had municipal impact fees for transportation, fire, police, general government, and parks, all of which are applicable to the TOD.  However, municipal impact fees are not required for affordable housing and thus do not apply to any affordable housing units (as defined in the IMC) in this project.  Further, school impact fees (which are established by the Issaquah School District) would apply to all components of the project, including affordable housing, unless City policy changes with regard to the collection of school fees.  
2.11
Critical Areas Regulations.  The TOD will be governed by the existing Issaquah Municipal Code 18.10 with regard to regulation of critical areas, except that implementation authority shall be the Designated Official, and fees shall be applied consistent with the Appendix E.
2.12
No Impacts from the TOD Project on Issaquah Highlands.  The TOD is not part of Issaquah Highlands.  Therefore, the TOD will not influence the buildout of Issaquah Highlands.  No units built on the TOD will count against the total number of residential units or Allowable Development as defined and allowed under the 2-Party and 3-Party Agreements for Issaquah Highlands nor count as Issaquah Highlands project traffic trips nor count against the Issaquah Highlands project concurrency threshold of 6,816 PM peak hours trips set forth in the 2nd Amendment to the 2-Party Agreement.  Further, the TOD shall not have any other impacts on the Issaquah Highlands project or the 2-Party Agreement, including but not limited to no impact on any calculations of developable area, units or square feet of building area nor any impact on stormwater or other utility capacity or matters.  
3.
SEPA COMPLIANCE.  The development of the TOD, consistent with this agreement, has been fully evaluated for SEPA compliance (SEP07-001IH) in accordance with RCW 43.21.C.031(1), and applicable SEPA implementing regulations, WAC 197-11.  No further SEPA evaluation or mitigations are necessary.
4.
CITY OBLIGATIONS FOR ENTITLEMENT APPROVALS.  The City, or its assignees, will be responsible for all design, engineering, permitting, development and construction of the Project, and Grand Glacier will not have any obligations therefore, unless Grand Glacier elects to construct either or both of the zero energy units or the affordable housing units as provided in Sections 7 and 8 below.  If the City pursues the zero energy units, Grand Glacier will cooperate to help make this a success and will receive recognition for its role, including the in-kind contribution of Parcel A.  However, Grand Glacier will have no responsibility for any matters in the existing plat or boundary line adjustment relating to the TOD other than as required as property owner solely to enable permit processing prior to conveyance of title or for potential improvements on the TOD such as an access road or pedestrian bridge.  
5.
Conveyance of TOD AREA Title.  The City, or its assigns, has the right to receive the conveyance from Grand Glacier of the zero energy portion of the TOD and the affordable housing portion of the TOD and may request conveyance at different times.  Grand Glacier will convey Parcels “as is” and without any entitlements, liens or encumbrances (other than those previously approved by the City) or any representations or warranties other than title.  Prior to conveyance, Grand Glacier at the City’s request will enter into a 3-party “Memorandum of Obligation” with the City and the City’s selected builder to set forth the terms and conditions for the future conveyance of the Parcels.  The Memorandum of Obligation will be on terms mutually approved by Grand Glacier and the City and will be similar to those previously signed for affordable housing site assignments within Issaquah Highlands.  Actual conveyance of title will occur within 30 days of City request or as otherwise provided in the assignment agreement.  
6.
DECLARATION OF CC&RS.  At the time either Parcel is conveyed, Grand Glacier and the City will record a Declaration of CC&Rs on the respective Parcel to restrict the uses to those consistent with this Development Agreement.  Further, the Declaration will require (a) architectural approvals including acknowledgement that zero energy and other sustainable exterior features are necessary, acceptable and expected, and (b) cost sharing for maintenance of landscaping and community facilities similar to community common area charges, but the cost sharing charge per unit of affordable housing will never exceed 25% of the current Issaquah Highlands Community Association charges for typical multifamily development.  
7.
Failure to Construct Zero Energy Units.  If the City concludes that a portion of the TOD may be utilized for zero energy homes and does not proceed (be fully permitted or commenced construction activities) due to lack of funding or other reasons by April 30, 2009, then Grand Glacier or its designee at any time thereafter through 2012 will have the option, upon 30-day notice to the City, of building up to 10 zero energy homes within the agreed-upon location within the TOD (in which case the City will assign any studies, plans, and permits for the zero energy homes to Grand Glacier without charge).  If neither party constructs zero energy homes per the terms of this Section, then this property will be used by Grand Glacier for 10 or more additional affordable housing units consistent with the terms of Appendix C of this Agreement or other housing with public/community benefit, as mutually agreed upon by both Parties.  
8.
Failure to Construct Affordable Units.  If the City elects not to proceed with the affordable units due to lack of funding or other reasons by December 31, 2012, then Grand Glacier or its designee at any time thereafter will have the option, upon 30-day notice to the City, of building a minimum of 125 affordable units at the 80% level (in which case the City will assign any studies, plans, and permits for the affordable units to Grand Glacier without charge).  After December 31, 2012, the City may also continue soliciting developers and may move forward with a project if public funding becomes available.  If the City obtains a project developer after this time, the City will provide Grand Glacier with written notice of this and may more forward with the project.  
9.
TERM; VESTING. 

9.1
Term.  The term of this Agreement shall continue for a period of twenty (20) years.  Upon expiration of the term, the TOD will be governed by the adopted City zoning and related development regulations, unless the then-current owners and the City agree to extend the term of this Agreement.  
9.2
Vesting.  

9.2.1.
Project Elements and Development Standards.  In accordance with the Development Agreement Statute, the TOD is vested to the Project Elements and Development Standards set forth in this Agreement during the term of this Agreement.  During the term of this Agreement, all Implementing Approvals shall be governed by these vested Development Standards.  “Implementing Approvals” mean the applications submitted after adoption of the this Agreement for land use approvals, entitlements, and permits which implement the Project, including but not limited to any plat, permits for grading, site development, building, infrastructure, and other approvals.  During the term of this Agreement, the City shall not modify or impose new or additional Development Standards, except as follows: 

9.2.2
Development and Construction Standards.  To the extent this Agreement does not establish Project-specific standards, then the Project shall be governed by the City codes and City Council-adopted standards in effect upon the date of this Agreement.  However, all applications for shall conform to the most current versions of the International Building Code, and Uniform Fire Code and similar construction codes as adopted by the City.

9.2.3
Review Fees.  Permit applicants within the Project shall pay the City fees in effect on the date each Implementing Approval is submitted for processing.  
9.2.4
Other Fees.  All utility connection fees and other fees shall be paid in accordance with the rules in effect on the date the fee-generating activity occurs, but the amount of such fees shall take into account the facilities installed by owner of the TOD at its cost (and not at the cost of the utility).

9.2.6
City’s Reserved Authority.  In accordance with Development Agreement Statute, RCW 36.70B.170(4), the City reserves the authority to impose new or different Development Standards to the extent required to prevent a serious threat to public health and safety.

10.
GENERAL PROVISIONS.  

10.1
Authority.  The City and Grand Glacier each represent and warrant it has the respective power and authority, and is duly authorized to execute, deliver and perform its obligations under this Agreement.  The parties intend this Agreement to be interpreted to the full extent authorized by law as an exercise of the City’s authority to enter into such agreements, and this Agreement shall be construed to reserve to City only that police power authority which is prohibited by law from being subject to a mutual agreement with consideration.  This Agreement shall be binding upon and inure to the benefit of the successors and assigns of Grand Glacier and City.  
10.2
Amendments & Modifications.  Any modification of this Agreement must be consistent with the procedures provided in Appendix E, attached hereto.
10.3
Recording; No Third Party Beneficiary.  Pursuant to the Development Agreement Statute, RCW 36.70B.190, a memorandum of this Agreement shall be recorded in the real property records of King County.  This Agreement is made and entered into for the sole protection and benefit of the parties, their successors and assigns.  No other person shall have any right of action based upon any provision of this Agreement.
10.4
Interpretation.  This Agreement has been reviewed and revised by legal counsel for both parties, and no presumption or rule construing ambiguity against the drafter of the document shall apply to the interpretation or enforcement of this Agreement.

10.5
Dispute Resolution.  This Section shall govern any disagreements between the Parties over the interpretation, obligation or benefit resulting from the execution of this Agreement. Should a dispute arise, then the Parties shall meet in good faith to settle the dispute within ten (10) days after either party requests such a meeting.  If the Parties are unable to settle the dispute at that meeting, then the Parties shall settle the matter by arbitration, made by a single arbitrator either mutually selected, or as assigned by the Washington Superior Court pursuant to RCW 7.04.050.  The Parties shall pay equal cost of the arbitration, but each party shall pay its own attorney’s fees.  The arbitrator’s decision shall be in writing.
10.6
Indemnification.  Except as otherwise specifically provided elsewhere in this Agreement and any exhibits or Appendices attached hereto, each party shall protect, defend, indemnify and hold harmless the other party and their officers, agents, and employees, or any of them, from and against any and all claims, actions, suits liability, loss, costs, expenses, and damages of any nature whatsoever, which are caused by or result from any negligent act or omission of the Party’s own officers, agents and employees in performing services pursuant to this Agreement.  In the event that any suit based upon such a claim, action, loss or damage is brought against a Party, the Party whose negligent action or omissions gave rise to the claim shall defend the other Party at the indemnifying Party’s sole cost and expense; and, if final judgment be rendered against the other party and its officers, agents, and employees or jointly the parties and their respective officers, agents, and employees, the parties whose actions or omissions gave rise to the claim shall satisfy the same; provided that, in the event of concurrent negligence, each Party shall indemnify and hold the other Party harmless only to the extent of that Party's negligence.  The indemnification to the City hereunder shall be for the benefit of the City as an entity, and not for members of the general public.  
Without limitation of the foregoing indemnification provisions, if any person brings suit or counterclaim against the City challenging the provisions of or the City’s authority to enter into this Agreement and/or seeking recovery of any monies paid pursuant to this Agreement, then the City agrees to indemnify, defend and hold Grand Glacier harmless from any judgment and shall pay for Grand Glacier’s (and its officers, agents, employees and contractors) costs of suit, pre- or post‑judgment interest, consequential damages and reasonable attorneys’ fees, expert witness fees, staff time, consultants fees and all other directly related out-of-pocket expenses and reimbursement of any monies paid pursuant to this Agreement.  Notwithstanding the preceding sentence, if the basis of the person’s claim or cause of action is Grand Glacier’s negligence, intentional misconduct or breach of this Agreement, then Grand Glacier shall indemnify the City to the same extent and for the same costs as specified in the preceding sentence.   References to the City and Grand Glacierinclude their respective officers, agents, and employees.  .  It is further specifically and expressly understood that the indemnification provided herein constitutes each Party’s waiver of immunity, as between themselves, under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the Parties.  The provisions of this Subsection 10.6 shall survive the expiration or termination of this Agreement.

IN WITNESS WHEREOF, this Agreement has been entered into between the City and Grand Glacier effective as of the date of the last signature below.

CITY OF ISSAQUAH, a Washington municipal corporation

By

     Ava Frisinger, Mayor

Date: 

APPROVED AS TO FORM:

City Attorney

GRAND GLACIER LLC, Washington limited liability company

By Port Blakely Communities, Inc., its manager

By


     Judd Kirk, CEO     

Date: 
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STATE OF WASHINGTON
)





)  ss.

CITY OF KING
)

On this ______ day of ________________, 2007, before me personally appeared JUDD KIRK, to me known to be the CEO of port Blakely Communities, Inc., the manager of GRAND GLACIER LLC, a Washington limited company, that executed the within and foregoing instrument and acknowledged the said instrument to be the free and voluntary act and deed of said corporation and company for the uses and purposes therein mentioned, and on oath stated that he was authorized to execute and in fact executed said instrument on behalf of the corporation and company.

Given under my hand and official seal this ______ day of ________________, 2007.

Type/Print Name 


Notary Public in and for the State of Washington residing at 


My Commission expires 


STATE OF WASHINGTON
)





)  ss.

CITY OF KING)
On this ______ day of ________________, 2007, before me personally appeared AVA FRISINGER, to me known to be the Mayor of the CITY OF ISSAQUAH, that executed the within and foregoing instrument and acknowledged the said instrument to be the free and voluntary act and deed of said City for the uses and purposes therein mentioned, and on oath stated that he was authorized to execute and in fact executed said instrument on behalf of the City.

Given under my hand and official seal this ______ day of ________________, 2007.

Type/Print Name 


Notary Public in and for the State of Washington residing at 


My Commission expires 
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